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About CME

The Chamber of Minerals and Energy of Western Australia (CME) is the peak resources sector
representative body in Western Australia. CME is funded by its member companies who are
responsible for most of the state’s mineral and energy production and are major employers of
the resources sector workforce in the state.

In 2016-17, the value of Western Australia’s mineral and petroleum industry was $105 billion.
Iron ore is currently the state’s most valuable commodity, and saw an increase in iron ore
sales by almost 31 per cent on the previous financial year to value almost $64 billion.
Petroleum products (including LNG, crude oil and condensate) followed at $19 billion, with
gold third at $11 billion. These commodities saw an increase in sales of 5 per cent 7 per cent
respectively from the previous financial year.

The resources sector is a major contributor to the state and the Australian economy. The
estimated value of royalties the state received from the resources sector was $5.78 billion
(Iron Ore - $4.7 billion) which accounted for around 19 per cent of the State Government’s
revenue in 2016-17.

Recommendations

The interface between sensitive land uses and strategic industry and infrastructure is one of
the most important yet challenging planning issues facing industry in the State of Western
Australia today. Providing clear guidelines and greater certainty on these issues assists
industry in planning for its future. CME considers there is scope to further refine the draft State
Planning Policy 4.1 (SPP4.1) and recommends:

A clearer definition of ‘strategic industrial areas’ and ‘infrastructure of state significance’
should be established to provide greater certainty as to what facilities require statutory
buffers. At a minimum, CME recommends the definitions include:
Strategic industrial areas as listed by the Department of Jobs, Tourism, Science
and Innovation.
Ports and proposed ports, as defined by the Port Authority Act 1999 and the
Shipping and Pilotage Act 1967.

SPP4.1 should include a target date of two years to establish a statutory buffer for strategic
industrial areas and infrastructure facilities or industries of state significance; in
accordance with Clause 5.1.2 of draft SPP4.1.

The WAPC should provide model provisions for inclusion in local planning schemes, which
may comprise objectives and key provisions.

SPP4.1 should include special considerations for ports, recognising their significant
contribution to communities and the economy. Alternatively, a new state planning policy
should be prepared which is specific to protecting ports from encroachment.

Statutory buffers should be required for all Western Australian ports. For ports with an
existing interface, a structure plan or improvement plan should be prepared with the long-
term intention of incorporating controls into local planning schemes.

Amend Clauses 5.2.1(f), 5.2.2(a) and 6.4(d) to include a presumption against the
intensification of existing sensitive land uses, in addition to new sensitive land uses.

Amend Clause 6.7 (Subdivision) to refer to the requirements in Clause 5.2.2 (g) of the draft
policy, so that subdivision applications are subject to the same considerations as
development applications.

SPP4.1 is amended to better define what circumstances trigger assessment for
applications for new sensitive land uses or intensification of existing land uses.
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The definition for precautionary principle is deleted. Instead SPP4.1 should reference the
definition in the Environmental Protection Act 1986.

The WAPC should consider the implications of the 43 McGregor Road decision and if
necessary, amend the legislation to give planning authorities the express ability to apply
notifications on titles via conditions of development approval.

Clause 6.9 of the draft SPP4.1 is deleted unless:

The WAPC incorporates a call-in power to review local planning policies which
seek to deal with industrial interface issues; and/or

The WAPC develop a model local planning policy with clear guidance on what can
and cannot be included within a local planning policy.

The draft SPP4.1 should be subject to a review after a pre-determined period, for example
two years.

The draft SPP4.1 is amended in accordance with the recommendations in Attachment 2
to refine the language and definitions within the policy.

Furthermore, CME has identified the following recommendations on the broader planning and
environmental framework, which are essential in establishing a policy framework to
successfully manage issues of industrial interface:

The Planning Regulations are modified to require development approval be obtained for
all single houses situated within buffers and/or which do not comply with the draft SPP4.1.

The WAPC, in consultation with other government agencies, prepare a more detailed set
of guidelines which accompany the policy, which offer guidance on the following:

The types of infrastructure/industry which require statutory buffer (alternately a list
of areas or infrastructure);

How statutory buffers should be established including technical studies which are
required for a range of uses or infrastructure;

How buffers should be implemented into the local planning framework, with
detailed guidance on the objectives and textual provisions to be included in local
and region planning schemes;

Providing specific guidance on the reports/details required to assess a
development application when the relevant separation distances are not met;

Standardised information and formatting for technical reports; and
A guide for planning authorities on how discretion would be exercised.

The State Government should assign responsibility for providing technical advice on
statutory buffers to a single agency.

In areas requiring specific expertise and/or those where existing land use conflicts exist,
the establishment of cross government taskforce (such as the Port Hedland Dust
Management Taskforce) could be an alternative consideration.

This policy is supported by an education or training program which provides planners and
decision makers with a better understanding of such issues, in particular:

Decision makers should be required to undertake training following the policy's
release to provide guidance on its intent and practical implementation.

WAPC should prepare a set of guidelines which provide guidance on the
assessment and decision making protocols for applications which involve impacts
from existing or proposed industry.
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Context

For a number of years, CME’s members have raised concerns regarding the encroachment
and intensification of sensitive land uses into industrial areas, and increasingly prohibitive
policies which hinder companies from undertaking activities essential to the nature of the
industry. There is a clear need for industry and infrastructure providers to ensure the SPP4.1
and guidelines will adequately reflect the ongoing need for industry to be protected from
encroachment and/or intensification of sensitive land uses.

In 2015, CME commissioned Planning Solutions to undertake an independent review of the
planning framework and how it responds to the protection of industrial buffers and freight
corridors. This review identified eight key shortfalls with the existing planning framework, one
of which was the need to review and update SPP4.1. Therefore, CME is pleased to see the
current review and release of draft SPP4.1.

The findings of the 2015 review were shared at a Planning Institute of Australia (PIA) seminar
in August 2015. Since this time, CME has continued to engage with its members to keep up
to date with industry’s experiences on this important issue. Similarly, CME has met with
government representatives and made submissions on various environmental and planning
policies and strategies related to this matter.

In considering the content of this submission, CME has consulted extensively with its
members. This consultation included a workshop on 2 February 2018 where members
discussed their experiences with industrial buffers policy and offered feedback on the draft
SPP4.1.

CME considers the draft SPP4.1 to be a considerable improvement to the existing policy and
notes the following key improvements:

Draft SPP4.1 considers buffers and industrial interface at the earliest stages in the
planning process. This is critical to ensure addressing key interface issues is not
delayed until later planning stages, where it is more challenging to resolve such
issues.

Draft SPP4.1 includes provisions for statutory buffers to be included in local and
region planning schemes (for strategic industry and infrastructure facilities of state
significance). This offers greater certainty for industry, infrastructure providers and
private landowners alike.

General comment on draft SPP4.1 and comparisons with the current
SPP4.1

CME acknowledges the draft SPP4.1 is the result of a comprehensive review and rewrite of
the existing provisions of SPP4.1. In general, the draft SPP4.1 provides greater clarity on the
application of the policy provisions and the desired outcomes. The layout and structure of the
draft SPP4.1 is considered more legible and easy to understand.

The draft SPP4.1 also consolidates and simplifies the requirements for statutory buffers while
removing non-planning mechanisms which form part of the current SPP4.1. In doing so, it
clarifies the primary means by which buffers to industry and infrastructure should be
addressed are through planning controls.

In CME’s review of the planning framework in 2015, it was identified the most prominent
shortfall in the current planning framework was the disconnectedness between strategic
planning objectives identified in the State Planning Strategy and the implementation of these
objectives into local planning schemes and other statutory planning instruments. A vast
number of local planning schemes remain silent on the issue of protecting industry from
encroachment and/or are devoid of statutory buffers for strategic industrial facilities. It is
therefore pleasing to note the draft SPP4.1 either requires or encourages local and region
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planning schemes to incorporate statutory buffers for strategic industrial areas and
infrastructure of state significance.

CME is also pleased to note the draft SPP4.1 provides improved guidance on the
considerations which are to be made through the various stages of planning ranging from
regional and sub-regional strategies, to local planning strategies and schemes, structure
plans, development applications and subdivision applications.

Transport Corridors

CME'’s recent submission to the WAPC on Draft State Planning Policy 5.4 called for local
planning schemes to identify and protect freight corridors from encroachment. CME considers
the protection of transport corridors (such as railways which service ports, industrial areas and
other facilities) is equally important as protecting the node (i.e. the industrial area or
infrastructure itself). CME encourages the WAPC to ensure both the nodes and corridors are
considered equally. Whilst CME has no objection to two separate planning policies, the two
issues should be considered together when implementing protection in local and region
planning schemes.

Key Issues and Recommended Modifications on Draft SPP4.1

CME considers there are further improvements which can be made so local planning schemes
(and other statutory planning instruments) directly respond to the objectives of the State
Planning Strategy to protect key industry and infrastructure from encroachment and to provide
greater certainty for industry, infrastructure providers and landowners.

Nine issues have been identified with the draft SPP 4.1, along with recommended solutions
to these issues. These are detailed in the following sections.

To support these recommendations, a desktop review of the Queensland planning framework
has been undertaken to compare policy content with a focus on ports. Queensland has
recently undertaken a major reform of its planning legislation with a new Act being introduced
in 2016. The review is summarised in Attachment 1.

Issue 1: Relationship with Region and Local Planning Schemes

Both region and local planning schemes have effect as if they were enacted, meaning unlike
policies and other instruments, schemes have legislative effect. As such, planning schemes
take precedence and have greater weight than policy instruments. For statutory buffers to
have the proper force and effect, they must be implemented into region or local planning
schemes or alternatively via Improvement Schemes.

CME supports the intent of clause 5.1.1 of draft SPP4.1 which supports statutory buffers being
established in planning schemes. This would ensure the intent of draft SPP4.1 is implemented
at a local or regional level and with the force and effect of a scheme, rather than a policy.

Whilst the draft SPP4.1 supports the use of buffers in planning schemes, there is no obligation
or incentive for local governments or the WAPC to update their planning schemes accordingly.
Therefore, the policy would only have limited effect until the WAPC and/or local governments
either amend their planning schemes or prepare new planning schemes.

The approach of setting a target date in state planning policy was undertaken in the latest
revision to State Planning Policy 4.2 — Activity Centres for Perth and Peel (SPP 4.2). Clause
6.4.1(2) of SPP4.2 required activity centre structure plans to be prepared and adopted for
‘strategic metropolitan centres’ within three years of the policy being finalised. This approach
appears to have been moderately successful with seven of the ten strategic metropolitan
centres having had activity centre structure plans (now known as activity centre plans)
prepared and adopted, either at Council level or WAPC level.
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A similar approach should be considered for strategic industrial areas and industrial or
infrastructure sites of state significance. In such cases, it is anticipated the infrastructure
provider, industrial operator or industry council would liaise extensively with the planning
authorities to establish a buffer.

It is acknowledged further consideration would be required to inform which areas require a
statutory buffer to be established within the target timeframe. At present, the definitions for
strategic industrial areas and infrastructure of state significance are overly broad. It is further
noted some areas may be well advanced in buffer definition whilst others may have
undertaken little to no work to establish a buffer. In this respect, CME would be pleased to
assist the WAPC in determining suitable criteria for which areas require a buffer, as a matter
of state urgency.

CME recommends:

A clearer definition of ‘strategic industrial areas’ and ‘infrastructure of state
significance’ should be established to provide greater certainty as to what facilities
require statutory buffers. At a minimum, CME recommends the definitions include:
Strategic industrial areas as listed by the Department of Jobs, Tourism,
Science and Innovation.
Ports and proposed ports, as defined by the Port Authority Act 1999 and the
Shipping and Pilotage Act 1967.

SPP4.1 should include a target date of two years to establish a statutory buffer for
strategic industrial areas and infrastructure facilities or industries of state
significance; in accordance with Clause 5.1.2 of draft SPP4.1.

The WAPC should provide model provisions for inclusion in local planning
schemes, which may comprise objectives and key provisions.

Issue 2: Planning for Ports

Western Australian ports make significant contributions to both the state and national
economy, but are perennially at risk of encroachment from sensitive land uses. With respect
to the importance of protecting ports from encroachment, Infrastructure Australia’s National
Ports Strategy states:

“Land planning and corridor preservation need to balance the freight requirement against
community and traffic amenity. Encroachment is seen by the freight community as among the
most important issues the sector faces.”

It is critically important to ensure the planning framework recognises ports and makes
provision or aliowances for protection measures to be implemented in a timely manner.

The current planning framework for port protection is ad hoc. Ports may be protected from
encroachment via one or a combination of local planning schemes, region planning schemes,
improvement schemes or structure plans. Others will have no dedicated provisions within the
planning framework and simply rely on discretion to be exercised via subdivision and
development applications.

Draft SPP4.1 makes specific reference to ports on only two occasions. In both instances,
these merely identify ports as types of infrastructure requiring protection. The draft SPP4.1
does not go far enough to recognise the importance of ports and does not include any special
considerations for ports other than identifying that buffers may comprise of transitional areas
providing different levels of development controls.

There is no other policy or strategy at state level which specifically guides planning for existing
or proposed port facilities. Other states such as Queensland, New South Wales and Victoria
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have specific policies or strategies at state level to guide planning for port facilities and
infrastructure.

By comparison, the Perth Airport and the Jandakot Airport each have a state planning policy
which specifically applies to their facilities with mapped buffers/separation distances. Port
activities can have a similar impact on their buffer areas through noise, emissions, odour and
other components which may have an impact on the amenity of nearby sensitive land uses.
Whilst CME considers it is unrealistic for a state planning policy to be prepared for each port,
it is considered appropriate a single SPP, or section of SPP 4.1 could be dedicated to ports to
outline high level processes and guidelines which would be taken at a local or regional level.
This would then allow a more consistent approach to port development, and more importantly
for proposals for sensitive land uses in proximity to ports.

CME considers it essential ports and their transport corridors, are individually protected by:
local planning schemes (where impacts are limited to one local government area); or

region planning schemes (where the port or transport corridor impacts more than one
local government area); or

improvement schemes (in special circumstances).

The protection of ports can only occur through carefully considered and researched buffers.
However, as identified in Issue 1 above, there is no trigger or incentive for planning schemes
to be prepared or updated accordingly. This means current planning regimes, which
overwhelmingly lack protection for ports, can continue for an extensive period of time.

To address this issue, CME recommends:

SPP4.1 should include special considerations for ports recognising their
significant contribution to communities and the economy. Alternatively, a new
state planning policy should be prepared which is specific to protecting ports
from encroachment.

Statutory buffers should be required for all Western Australian ports. For ports
with an existing interface, a structure plan or improvement plan should be
prepared with the long-term intention of incorporating controls into local
planning schemes.

Please refer to the Queensland case study (see Attachment 1) for further commentary on
planning for ports.

Issue 3: Intensification of sensitive land uses in areas impacted by
industry or infrastructure

In a number of instances, draft SPP4.1 refers to 'new sensitive land uses’ not being introduced
within areas impacted by existing or proposed industrial land. However, the draft policy is silent
on the intensification of existing sensitive land uses with the exception of references to the
precautionary principle. There does not appear to be a clear presumption against increasing
densities within areas which are or may be impacted by current or future industry or
infrastructure.

For example, Clause 5.2.1(f) states:

“To ensure a compatible interface is retained, there should be a presumption against zoning
proposals that would allow the development of new sensitive land uses on Rural zoned land
adjacent to General Industry zones.”

This clause does not include a presumption against intensifying the current zoning or density
of sensitive land uses adjacent to industrial land — for example, up-coding residential
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properties to a higher density. This could potentially lead to a higher density and hence an
increased population being subjected to the impacts of industry or infrastructure.

Similarly, Clause 6.7 of the draft SPP 4.1 stipulates subdivision should seek to ‘manage and
avoid land use conflict through appropriate subdivision design’. CME does not support the
proposed wording as subdivision design and management measures should be secondary to
risk prevention.

Where subdivision design is the only means to mitigate the impacts of industry or
infrastructure, there is a need for further guidance on best practice subdivision design. This
would appropriately be addressed via Liveable Neighbourhoods which is understood to be
under review as part of the WAPC'’s Design WA stage two initiative.

To address this issue, CME recommends the following:

Amend Clauses 5.2.1(f), 5.2.2(a) and 6.4(d) to include a presumption against the
intensification of existing sensitive land uses, in addition to new sensitive land
uses.

Amend Clause 6.7 (Subdivision) to refer to the requirements in Clause 5.2.2 (g)
of the draft policy, so that subdivision applications are subject to the same
considerations as development applications.

Issue 4: Trigger for SPP4.1 assessment for sensitive land uses

The draft SPP4.1 requires new sensitive land uses should not be considered on land impacted
by existing or proposed industrial land uses and/or infrastructure facilities, but does not define
when the policy applies in the absence of a statutory buffer (i.e. there is no special control
area in a planning scheme).

As the majority of strategic industrial areas and infrastructure facilities do not currently have
statutory buffers, this leaves a significant gap in the draft SPP4.1 because it is unclear when
an application involving a sensitive land use would trigger assessment under SPP4.1
(including scheme amendments, structure plans, development applications and subdivision
applications).

CME recommends draft SPP4.1 is amended to better define what circumstances trigger
assessment for applications for new sensitive land uses or intensification of existing
sensitive land uses.

Whilst recognising the Environmental Protection Authority (EPA) Guidance Statement No. 3
offers only generic separation distances and is an outdated document, it is perhaps the only
practical resource which could be used as a trigger for assessment, until such time as a
statutory buffer is in place. In this respect, it would be prudent for local governments and/or
the WAPC to map key infrastructure and industrial facilities within their local government areas
so the requirements are clear to anyone lodging or contemplating a subdivision or
development application.

Issue 5: The Precautionary Principle

CME supports the use of a precautionary approach in assessing planning proposals which
have the potential to cause impacts on sensitive land uses. This is reflective of various cases
determined by the State Administrative Tribunal (SAT) and other courts where the lack of
scientific certainty should cause measures to be taken to avert an anticipated threat of
environmental damage. This also reflects the general principles for land use planning and

1 Liveable Neighbourhoods: hitps://www.planning.wa.gov.au/l iveable-neighbourhoods.aspx
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development — ‘Environment’ as set out in section 5 of the WAPC’s State Planning Policy 1 —
State Planning Framework (November 2017):

iv) adopting a risk-management approach which aims to avoid or minimise
environmental degradation and hazards

Notwithstanding the above, CME does not support the definition under draft SPP4.1. The
precautionary principle is already defined under environmental legislation, namely the
Environmental Protection Act 1986 (EP Act), which defines the precautionary principle as
follows:

“Where there are threats of serious or irreversible damage, lack of full scientific certainty
should not be used as a reason for postponing measures to prevent environmental
degradation.

In the application of the precautionary principle, decisions should be guided by —

(a) careful evaluation to avoid, where practicable, serious or irreversible damage to the
environment; and

(b) an assessment of the risk-weighted consequences of various options.”

Draft SPP4.1 and the general application of industrial interface requirements relies on advice
from environmental agencies including the EPA and the Department of Water and
Environmental Regulation (DWER). As these agencies operate under the EP Act, the inclusion
of an alternative definition has the potential to cause confusion if the environmental agencies
provide advice on one definition and the planning authority considers a different definition.

CME recommends the definition for precautionary principle is deleted. Instead, the
SPP4.1 should reference the EP Act.

Issue 6: Notifications on Title

A recent decision of the SAT?® cast doubt on the ability to impose a section 70A of the Transfer
of Land Act 1983 notification on title as a condition of development approval.

It is recommended the WAPC should consider the implications of the 43 McGregor
Road decision and if necessary, amend the legislation to expressly give planning
authorities the ability to apply notifications on titles via conditions of development
approval.

Notwithstanding, CME's position is that notifications should only be used as an instrument to
notify current or future landowners of the presence of an industry or infrastructure after all
pertinent avoidance and mitigation measures have been considered. Title notifications should
be seen as an added layer of notification but should not be used as an alternative to avoidance
or mitigation measures.

Issue 7: Local Planning Policies

Local planning policies (LPPs) can provide an effective mechanism to assist in clarifying
interpretations and accounting for local circumstances. However, LPPs do not usually require
approval of the WAPC and the draft SPP4.1 contains limited guidance as to what LPPs can
and cannot address. Addressing buffer issues within LPPs has the potential to create

2 Section 4A, EP Act.
8 43 Mcgregor Road Pty Ltd and Presiding Member of the Metro Central Joint Development Assessment Panel
[2017] WASAT 127 at [69-73]
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inconsistencies across local government jurisdictions, potentially making the issue more
complex than is presently the case.

Whilst CME considers LPPs could play an appropriate role in industrial interface planning,
such circumstances should be controlled and should be accompanied by guidance from the
WAPC.

CME recommends clause 6.9 of draft SPP4.1 is deleted unless:

The WAPC incorporates a call-in power to review local planning policies which
seek to deal with industrial interface issues; and/or

The WAPC develop a model local planning policy with clear guidance on what
can and cannot be included within a local planning policy.

Issue 8: Review Period

With a reasonably substantial change to the current SPP4.1, CME considers it is critical for
the WAPC to monitor the effectiveness of this policy.

CME recommends the draft SPP4.1 should be subject to a review after a pre-determined
period (for example, two years). This will offer the ability for the policy to be ‘tested’ and to
provide for modifications to be made to respond to any identified shortcomings of SPP4.1
post-implementation.

Issue 9: Modifications to language and definitions to provide improved
clarity

With respect to the language and clarity of draft SPP4.1, CME considers it is an improvement
to the existing policy. However, there are opportunities to provide better clarity on some
provisions and definitions.

CME recommends the draft SPP4.1 is amended iIn accordance with the
recommendations in Attachment 2 to refine the language and definitions within the
policy.

Comments and Recommendations on the Broader Application of
SPP4.1

The following comments and recommendations relate to industrial buffers and interface issues
within the broader planning framework. It is acknowledged the following recommendations
may not be addressed via SPP4.1. However, CME strongly encourages the WAPC and other
government departments to continue the review of associated legislation, regulations and
policy associated with industrial interface, until a more certain and clear framework can be
established.

Issue 10: Single House Exemptions

Currently, clause 61(1)(c) of Schedule 2 of the Planning and Development (Local Planning
Schemes) Regulations 2015 (Planning Regulations) exempts the erection of a single house
on a lot (where capable of approval) from requiring development approval under a local
planning scheme, unless a Special Control Area otherwise requires that a single house is not
an exempt use.

The exemption of a single house from complying with SPP4.1 is a significant concern,
particularly in circumstances where a Special Control Area is yet to be prepared or is not
required. Single houses are a sensitive land use and should require assessment where they
are or may be subject to amenity impacts from existing or proposed industry or infrastructure.
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CME recommends the Planning Regulations are modified to require development
approval be obtained for all single houses situated within buffers and/or which do not
comply with the draft SPP4.1.

Issue 11: Provide further guidance on establishing statutory buffers

The guidelines in the draft SPP4.1 are a good starting point in offering local governments
guidance on zoning controls where a buffer has been established. However, further guidance
is required to establish the buffer in the first instance.

It is acknowledged Section 3.3 of the draft SPP4.1 expressly stipulates guidance on
appropriate scientific methods for determining the risk and extent of off-site impacts is not the
subject of this policy. However, for this policy to be successful, it is considered the WAPC
should engage with these decision-makers to incorporate better guidance within the policy,
rather than defer responsibility to a host of other agencies.

Defining a buffer can be a challenging prospect, particularly given the range of scientific data
required to establish a separation distance. At present, the typical approach is to utilise the
Environmental Protection Authority’s Guidance Statement No.3 Separation Distances
Between Industrial and Sensitive Land Uses. However, this document is outdated and in need
of review. Furthermore, the separation distances are overly generic and therefore may not be
suitable in establishing a statutory buffer as it would not be robust or certain.

On the issue of scientific assessments, DWER'’s Guidance Statement — Land Use Planning
(February 2017) indicates there may be some doubt as to the validity of technical assessments
for buffers. It states:

“DER considers that technical studies of air pollutants contribute to inform
planning decision-making but should not be considered as the sole
determining factor for planning decision-making. DER notes that there can
be significant uncertainty in the interpretation of scientific assessments.”

In order for statutory buffers implemented under SPP4.1 to be accepted by the community,
there needs to be confidence in the process and outcomes of technical investigations. In
considering technical investigations, where there is any doubt as to the extent of off-site
impacts, a precautionary approach can and should be taken to ensure any statutory buffer is
in the public interest and is defensible.

CME recommends the WAPC, in consultation with other government agencies, prepare
a more detailed set of guidelines which accompany the policy, providing guidance on
the following:

The types of infrastructure / industry which require a statutory buffer
(alternatively, a list of areas or facilities);

How statutory buffers should be established including the technical studies
which are required for a range of uses or facilities;

How buffers should be implemented into the local planning framework, with
detailed guidance on the objectives and textual provisions to be included in
local and region planning schemes;

Providing specific guidance on the reports/details required to assess a
development application when the relevant separation distances are not met;

Standardised information and formatting for technical reports; and

A guide for planning authorities on how discretion would be exercised.
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Notwithstanding the above recommendations, CME does not wish for the WAPC to delay the
implementation of SPP4.1 to prepare a detailed set of guidelines. Rather, this is identified as
a matter for future consideration.

It is further noted there are some particularly challenging situations in Western Australia where
the planning framework may only provide a partial resolution. From time to time, the State
Government will be called on to introduce legislation to address significant existing land use
conflict issues. This may include the State Government administering voluntary or compulsory
acquisition schemes.

Issue 12: Clarify technical advice from government agencies

The draft SPP4.1 proposes planning authorities seek technical advice from a number of
different agencies on the nature and extent of potential off-site impacts and the acceptability
of any supporting technical studies. These include:

Department of Water and Environmental Regulation (DWER);
Environmental Protection Authority (EPA);

Department of Mines, Industry Regulation and Safety (DMIRS);
Department of Jobs, Tourism, Science and Industry (JTSI); and

Department of Health.

CME is concerned the current application of the broader environmental and planning
protection framework is placing industry at risk of encroachment by sensitive land uses, and
from the imposition of onerous conditions that do not recognise pre-existing land use conflict
or inadequate protective buffers resulting from historic planning decisions.
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The sheer number of agencies involved in providing advice on industrial interface or
separation distances increases the potential for delays in applications and inconsistent advice.
Furthermore, the deferral of responsibilities from one agency to another has been a key issue
for CME members for some time.

Case Study - Proposed Dwelling, Baldivis

In May 2006, the Minister for the Environment considered an appeal against the EPA’s
decision not to assess a proposed residential dwelling proposed within the generic
separation distance of a livestock holding facility in Baldivis.

The dwelling was proposed to be located less than 1,000m from the livestock holding
facility. The EPA’s generic separation distance for the relevant holding facility was
1,000m — 2,000m.

The EPA considered that as the proposal dwelling itself did not have a significant impact
on the environment, an assessment was not required. This decision was appealed under
Section 100(1)(a) of the EP Act and the EPA’s decision was upheld by the Minister for the
Environment. The appeal decision summary stated:

“While it was considered that the proposal raised issues regarding potential land use
conflict, the proposed residential dwelling itself will not have a significant impact on the
environment. As such, the EPA considered that the proposal itself does not warrant a
formal environmental assessment.”

In relation to the issue of land use conflict, the decision summary noted:

“...the Minister agreed that it is appropriate that the EPA advise the City of Rockingham
that careful consideration should be given to approving a residential dwelling in this
location given the potential for adverse impacts from the nearby sheep holding facility and
consideration be given to placing it elsewhere on the lot.”

Despite the EPA being the agency responsible for advice on separation distances, the
interpretation and decision making regarding the appropriate separation distance was
deferred to the local government.

This case study would appear to be typical of reported experiences from CME members
that decisions regarding separation distances are often left to the planning authority with
minimal guidance. However, planning authorities typically have limited in-house capacity
and expertise to interpret such issues and fully consider the environmental implications of
approval of sensitive land uses within buffer/separation areas.

CME recommends the State Government should assign the responsibility for providing
technical advice on statutory buffers to a single agency.

In areas requiring specific expertise and/or those where existing land use conflicts
exist, the establishment of a cross government taskforce {(such as the Port Hedland
Dust Taskforce) could be an alternative consideration.

CME recognises that this issue is not necessarily resolved through SPP4.1 itself, however
CME requests these comments and recommendations are noted, recorded and used to inform
future governmental policy.

Issue 13: Improve education and training for planners, decision makers
and industry.

CME members reported that one of the key issues in dealing with industrial buffer policy is the
lack of awareness about the issues and the importance of protecting industry and

infrastructure from encroachment. These factors are not well understood and there are limited
resources or opportunities to improve one’s understanding of the key issues.
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CME recommends this policy is supported by an education or training program which
provides planners and decision makers with a better understanding of such issues. In
particular:

Decision makers should be required to undertake training following the policy’s
release to provide guidance on its intent and practical implementation.

WAPC should prepare a set of guidelines which provide guidance on the
assessment and decision-making protocols for applications which involve
impacts from existing or proposed industry.

Working Group Representation

CME respecifully requests the opportunity to participate as a member of the SPP4.1 working
group moving forward.

CME is well positioned to provide input as an industry representative. CME is the peak
resources sector representative body in Western Australia with member companies
generating 90 per cent of the value of all mineral and energy production and employing 80 per
cent of the resources sector workforce in the state. Furthermore, CME has shown a keen and
genuine interest in this matter having commissioned an independent review on industrial
buffers and freight corridors.

Conclusion

CME welcomes the opportunity to comment on the draft SPP4.1 and considers the draft to be
an improvement to the existing SPP4.1. CME therefore supports the intent of the policy,
subject to the modifications outlined above.

There is a clear need to remove the disconnectedness between the state planning policy and
its implementation at the local level. The recognition of statutory buffers in local and region
planning schemes is the most effective way to prohibit or control land uses and provide
statutory provisions for mitigation of impacts and the draft SPP4.1 appropriately encourages
this. However, CME recommends further measures are put in place to ensure the necessary
statutory protection is implemented at the local level in a timely manner.

CME would welcome the opportunity to discuss our submission with the Department of
Planning, Lands and Heritage staff and/or the WAPC.

If you have any further queries regarding the above matters, please contact Caroline Cherry
on (08) 9220 8514 or c.cherry@cmewa.com.

)

Authorised by Position Date /'Sigryéd

Reg Howard-Smith Chief Executive 20/02/2018 /./
L \
- Y

Document reference 180208-INF-SPP4.1.Industrial Interface Submission .
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Appendices

Appendix | - Queensland Ports Case Study

This case study offers an overview of the Queensland State Planning Policy, particularly with
respect to recommendations no. 1, 2, 11 and 12 in this submission.

The Queensland Planning System has been in the midst of major planning reform, including
major changes to the interaction of legislation and subsidiary planning policies. Specifically,
the Planning Act 2016, which came into effect mid-2017, has replaced the Sustainable
Planning Act 2009 with consolidated legislation which contain development assessment
benchmarks and mechanisms.

Similar to Western Australia, the Queensland government gives guidance to regional and local
planning via State Planning Policy. In this respect, Queensland provides a single State
Planning Policy (Queensland SPP) which addresses a number of different planning issues
and topics.

The Queensland SPP is divided into five key themes, as identified in Figure 1 below. The
themes which relate to the issue of industrial interface include ‘Safety and Resilience to
Hazards’ and ‘Infrastructure’. Within the infrastructure theme is a chapter entitled ‘Strategic
Ports’ which forms the basis of this case study. This directly relates to our recommendations
in issue no. 2 above which advocates for ports to have dedicated and bespoke provisions
which emphasise their role in the state and national economy and the critical importance of
protecting ports from encroachment. We have undertaken a desktop review and comparison
of this policy and how it compares to draft SPP4.1.
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Figure 1 — Queensland State Planning Policy
Source: Department of Infrastructure, Local Government and Planning

Page | 18



Draft State Planning Policy 4.1 — Industrial Interface

Planning for Ports

The Strategic Ports chapter of the Queensland SPP encourages co-location of port and other
land uses where there is an economic benefit, stating:

“Local governments should promote the use of land surrounding strategic ports for
development that gains economic advantage from being near a strategic port, or supports the
role of the strategic port as a critical freight and logistics hub.”

In addition to the above, the Queensland SPP also protects ports in a similar manner to draft
SPP4.1 by avoiding and controlling land uses adversely affect the safety, viability or efficiency
of current or future port operations.

Translating State Planning Policy into Local Planning Schemes

The Queensland State Planning Policy provides detailed guidance on how to translate the
state objectives into local planning schemes. Under each key objective, the Queensland SPP
contains a section entitled ‘how to appropriately.integrate the policy’. These sections of the
policy offer more detailed guidance to local governments on the content of local planning
schemes including instructions and model provisions and objectives.

The Queensland State Interest Guideline — Strategic Ports provides further policy guidance
on port planning (it provides more detailed guidance than the State Planning Policy). A notable
inclusion in this document is the inclusion of non-mandatory Model Port Protection Code which
provides suggested provisions which may be adopted or modified by the local authority and
adopted within the scheme as seen appropriate. WA's Planning and Development (Local
Planning Schemes) Regulations 2015 have the potential to play a similar role via the Model
Provisions.

By contrast, there is currently limited guidance in the Western Australian framework as to what
provisions local planning schemes should contain. A set of model guidelines which
accompany SPP4.1 would be an appropriate addition to guide the WAPC and local
governments on the types of provisions which are appropriate in local planning schemes,
offering better opportunities for consistency in the manner which SPP4.1 is implemented.

Modelling Buffers

The Queensland Government is currently developing standard methodology for modelling of
the area of land affected by environmental emissions of port operations. A modelling approach
is an appropriate approach for calculating buffer areas, considering the variation in the scale
and range of activities undertaken by ports. It is intended that the calculated buffer area would
then be used as an overlay* for inclusion in the local planning scheme.

In theory, CME considers this approach has merit and encouraging the Western Australian
State Government to develop its own methodology for establishing buffers.

4 An overlay is equivalent to a Special Control Area in the Western Australian Planning Framework — an additional
control above the zoning of the land.
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